Should Derivative Legal Malpractice
Be Allowed in Illinois?

By Timothy J. Miller

Should shareholders who have no relationship with a corporation’s lawyer be able to
bring a legal malpractice suit on behalf of the entity? Though Illinois courts allow them,
the author argues that these derivative actions threaten attorney-client privilege.

A

n attorney who represents a corporation does not
represent its shareholders.1 Further, non-clients can sue
lawyers for negligence only if the primary purpose for
retaining the lawyer was to benefit the non-client.2 As a
result, a shareholder usually cannot bring a direct action arising out of
a lawyer’s negligent advice to a corporation.

Nonetheless, a derivative suit allows a
shareholder to bring suit on behalf of a
corporation for injuries done to a corporation. In such cases, the shareholder asserts the corporation’s claim and stands
in the shoes of the corporation.3 Thus,
if derivative malpractice actions are allowed, a shareholder who had no rela-

tionship with a lawyer may be allowed
to pursue a malpractice case against him
or her.
In typical, non-derivative malpractice claims, lawyers are allowed to reveal
privileged information to defend themselves because the client is deemed to
have waived the attorney-client privilege

by bringing the malpractice claim.4 But,
in a derivative malpractice claim, the case
is not brought by the “actual” client (the
corporation) but by a proxy for the client
(a shareholder).
Thus, derivative malpractice actions
are problematic. They could (a) leave
lawyers unable to defend themselves if
they may not reveal privileged informa__________

1. E.g., Majumdar v. Lurie, 274 Ill.App.3d 267,
270, 653 N.E.2d 915, 918 (1st Dist. 1995) (“the attorney for a corporate client owes his duty to the
corporate entity, not its individual shareholders, officers
or directors”).
2. See Pelham v. Griesheimer, 92 Ill.2d 13, 21, 440
N.E.2d 96, 99 (1982).
3. See Davis v. Dyson, 387 Ill.App.3d 676, 686, 900
N.E.2d 698, 707 (1st Dist. 2008).
4. E.g., Shapo v. Tires ‘n Tracks, Inc., 336 Ill.App.3d
387, 394, 782 N.E.2d 813, 819 (1st Dist. 2002).
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tion and communications with the actual client or (b)
allow lawyers to reveal privileged conversations to defend themselves though the actual client has not waived
the privilege.
In McDermott Will & Emery v. Superior Court, a
California appellate court considered these issues and
decided derivative legal malpractice actions should not
be allowed. The McDermott court reasoned that lawyers in derivative malpractice claims would be unable
to defend themselves. It noted that California has not
adopted the so-called “fiduciary” exception to the attorney-client privilege and that allowing derivative malpractice actions would be like allowing the assignment
of malpractice actions:

Unlike some courts, California courts have refused to carve
out a shareholder exception to the attorney-client privilege,
even in a derivative action (citation omitted). We simply
cannot conceive how an attorney is to mount a defense in
a shareholder derivative action alleging a breach of duty to
the corporate client, where, by the very nature of such an action, the attorney is foreclosed, in the absence of any waiver
by the corporation, from disclosing the very communications which are alleged to constitute a breach of that duty.
Thus, while we decline to view a shareholder derivative action in the same vein as an assignment, the rationale used to
prohibit all assignments of legal malpractice actions, on the
ground attorneys would be unable to defend such actions in
the absence of a waiver of the privilege by their own client,
applies with equal force here (citations omitted.)5

This article argues that the McDermott court reached
the right conclusion and Illinois courts should follow
suit.

Illinois lawyers can disclose to defend themselves. In
McDermott, the court disallowed derivative malpractice cases primarily because attorneys could not defend
themselves by disclosing privileged material. Although
no Illinois cases have directly addressed this issue, it appears that in Illinois a lawyer defending against a derivative malpractice action could reveal confidential information helpful to the defense. Section 1.6(b)(5) of the Illinois Rules of Professional Conduct allows a lawyer to
reveal privileged information to defend him or herself.
The rule provides as follows in relevant part:
(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:...
(5) to establish a claim or defense on behalf of the lawyer
in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against
the lawyer based upon conduct in which the client was in-

Illinois courts have not yet carefully
considered derivative legal
malpractice cases. Instead, they
have assumed they’re appropriate
without recognizing the unique
issues they raise.

Illinois cases on derivative malpractice
Illinois courts have not yet carefully considered derivative legal malpractice cases. Instead, they have assumed
that derivative legal malpractice actions are appropriate
without recognizing the unique issues they raise.
For example, in Karris v. Water Tower Trust & Sav.
Bank, the Illinois Appellate Court affirmed the trial
court’s denial of injunctive relief blocking the sale of
bank assets at an “unreasonably low price in order to
further [directors’ and officers’] own personal interests.”6 When discussing the claim against one of the
defendant directors – who was also an attorney for the
bank – the court held that “[w]e find no problem with
[plaintiff’s] attempt to recover [for the lawyer’s] alleged
breach of duty, since this suit was a derivative action.”7
While the court apparently approved a derivative action
against a lawyer, it did not address any issues unique to
such a case.
Similarly, in Krim v. Keck, Mahin & Cate, the bankruptcy court assumed that (under Texas law) a derivative malpractice action against a lawyer was proper: “As
a shareholder of First City, Krim could have filed a derivative action against Keck for breaching its fiduciary
duty to First City.”8 Once again, however, the court did
not truly examine the question.

Applying McDermott’s logic to Illinois
How would the California appellate court’s analysis
in McDermott hold up under Illinois law? Here’s a look
at the key issues.

volved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client....[Emphasis added.]9

The comments to Rule 1.6 state that a lawyer’s right
of self defense extends to “a wrong alleged by a third
person, for example, a person claiming to have been defrauded by the lawyer and client acting together.”10 Similarly, the Restatement (Third) of Law Governing Lawyers section 64 states that

[a] lawyer may use or disclose confidential client information when and to the extent that the lawyer reasonably
believes necessary to defend the lawyer...against a charge
or threatened charge by any person that the lawyer...acted
wrongfully in the course of representing a client. [Emphasis added.]

That an Illinois lawyer could defend against a derivative malpractice action does not mean the McDermott
court’s concern over the attorney-client privilege was

__________

5. 83 Cal.App.4th 378, 384-85 (2000).
6. 72 Ill.App.3d 339, 351, 389 N.E.2d 1359, 1368 (1st Dist. 1979).
7. Id. at 354, 389 N.E.2d at 1370.
8. 253 B.R. 530, 535 (Bankr. N.D. Ill. 2000).
9. Ill. Rs. Prof’l. Conduct R. 1.6(b)(5) (2010). California has not adopted
an analog of Illinois Rule of Professional Conduct 1.6, but California Evidence Code § 958, like Rule 1.6, provides that “[t]here is no [attorney-client]
privilege under this article as to a communication relevant to an issue of
breach, by the lawyer or by the client, of a duty arising out of the lawyerclient relationship.” Nevertheless, in Reilly v. Greenwald & Hoffman, LLP,
196 Cal.App.4th 891, 903 (2011), the court held that § 958 does not apply
to derivative malpractice actions and cited McDermott in support of that
holding.
10. Ill. Rs. Prof’l. Conduct R. 1.6 at Comment 10.
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misplaced. Instead, it means that the attorney-client privilege issue in Illinois is
that privileged communications may be
disclosed, not that a lawyer will be unable
to mount a defense.
The fiduciary exception to attorneyclient privilege in Illinois. The McDermott court also based its ruling on California’s refusal to allow shareholders to
invade the attorney-client privilege in derivative actions. In some other jurisdictions, a derivative plaintiff may invade
the attorney-client privilege upon a finding of “good cause.” The rationale is that
sometimes a fiduciary should not be able
to claim a privilege against the beneficiary of his or her fiduciary duty. This socalled “fiduciary exception” to the attor-

Illinois and assignment of malpractice claims. Finally, the McDermott court
also analogized derivative malpractice
actions to assignment of malpractice actions. Although McDermott held that a
derivative case is not an improper assignment, it found that the rationale behind
forbidding assignments applies to derivative claims.16
Illinois courts similarly refuse to allow
legal malpractice actions to be assigned
because of their adverse effect on attorney-client relationships. Thus, for example, in Clement v. Prestwich, the Illinois
Appellate Court held as follows:

The confidence reposed in an attorney is
of a personal nature and cannot be delegated by the attorney without the client’s
consent. A client’s claim for malpractice
arises from this personal relationship and is a claim that his
attorney has breached a personal duty to the client....We
believe that sound public policy prohibits the assignment of
these claims since an assignee
would be a stranger to the attorney-client relationship, who
was owed no duty by the attorney and who suffered no injury
from the attorney’s actions.17

The attorney-client privilege is
too important to be set aside by
a stranger to the attorney-client
relationship – even if the stranger
is a corporation’s shareholder.
ney-client privilege was first recognized
in the federal fifth circuit case Garner v.
Wolfinbarger.11
Illinois has neither explicitly rejected
nor accepted the Garner fiduciary exception to the attorney-client privilege.
In Sherman v. Ryan, the appellate court
noted that “Plaintiffs argue that this court
should follow the holding of Garner....”12
Nonetheless, the court did not accept or
reject the Garner doctrine, finding instead
that the documents in question were protected by the work-product doctrine and
“even the courts that have adopted Garner have refused to apply it to claims of
work product....”13
Similarly, in Mueller Industries, Inc.
v. Berkman, the Illinois Appellate Court
noted that “it is doubtful whether the
[Garner] exception is applicable here”
and that “Illinois has not yet adopted the
fiduciary-duty exception.”14 As a result,
the court declined to apply it.
Several federal courts in Illinois have
applied the exception to allow discovery
of privileged information in shareholder
derivative actions upon a showing of
good cause. These cases, however, appear
to be applying federal law and do not
cite Illinois authority for their holdings.15

Similarly, in Gonzalez v.
Profile Sanding Equip., Inc.,
the appellate court refused
to order a judgment-debtor to allow its
judgment-creditor to bring the debtor’s
(hypothetical) malpractice cause of action. 18 The court first discussed cases
holding that legal malpractice claims are
not assignable.19 It went on to note that
there were significant issues associated
with forcing a client to allow somebody
else to bring its malpractice claim:
[A]s the trial court pointed out, ‘the negative implications of the attorney-client relationship are, however, still very present
in the relief that plaintiff seeks.’ What if
defendant specifically authorized the conduct that plaintiff alleges was negligent?
The trial court shrewdly noted that ‘[d]
efendant’s counsel would be unable to
mention this fact without explicit waiver
of the attorney-client privilege by defendant.’ In fact, as the trial court also noted,
it is possible that plaintiff’s motion seeks
authorization to bring a legal malpractice
claim on behalf of a satisfied client.20

These courts’ concerns about a stranger
to the attorney-client relationship bringing suit and suits for conduct on behalf
of satisfied clients are equally applicable
to derivative malpractice claims.
Nonetheless, the rule against assignment of legal malpractice claims is not
absolute in Illinois. In Learning Curve
3

Int’l, Inc. v. Seyfarth Shaw LLP, the appellate court enforced the assignment
of a legal malpractice claim to a shareholder as part of a larger corporate restructuring:

Here...the assignment formed a minor
part of a transaction that encompassed a
panoply of other rights and obligations.
Learning Curve did not assign the claim
to an unrelated third party; instead, Learning Curve assigned part of the claim to the
persons who actually suffered the loss due
to the alleged malpractice. We find that
public policy does not prohibit the assignment of the malpractice claim under these
specific circumstances.21

The fact that, in some circumstances, Illinois courts allow a shareholder-plaintiff
to pursue an assigned malpractice claim
suggests that Illinois courts might, in
some circumstances, likewise allow derivative malpractice claims.

Why derivative lawyer malpractice
actions are a bad idea
Broadly speaking, there are three possible answers to the question whether derivative actions should be allowed.
1. Yes. Do not impose any special rules
against derivative malpractice actions.
2. Allow derivative malpractice actions
under certain circumstances.
3. No. Never allow derivative malpractice actions.

If a lawyer gives advice and corporate officers do not follow the advice,
one could argue that shareholders should
know this fact. Similarly, if a corporation’s lawyer has given negligent advice,
the attorney-client privilege should not
shield the lawyer from liability merely because corporate officers decide not to sue.
As discussed above, however, a derivative malpractice action could force a
lawyer to reveal privileged communication to defend the case. Corporate offi__________

11. 430 F.2d 1093, 1101 (5th Cir. 1970).
12. 392 Ill.App.3d 712, 735, 911 N.E.2d 378, 400
(1st Dist. 2009).
13. Id.
14. 399 Ill.App.3d 456, 469, 927 N.E.2d 794, 807
(2d Dist. 2010).
15. E.g., Lawrence E. Jaffe Pension Plan v. Household Int’l, Inc., 244 F.R.D. 412, 422-23 (N.D. Ill. 2006);
Panter v. Marshall Field & Co., 80 F.R.D. 718, 722-24
(N.D. Ill. 1978); In re Transocean Tender Offer Securities Litigation, 78 F.R.D. 692, 696-97 (N.D. Ill. 1978);
Bailey v. Meister Brau, Inc., 55 F.R.D. 211, 213-14
(N.D. Ill. 1972).
16. 83 Cal.App. at 385.
17. 114 Ill.App.3d 479, 480-481, 448 N.E.2d 1039,
1041 (2d Dist. 1983).
18. 333 Ill.App.3d 680, 776 N.E.2d 667 (1st Dist.
2002).
19. 333 Ill.App.3d at 695-97, 776 N.E.2d at 680-82.
20. Id. at 697, 776 N.E.2d at 682.
21. 392 Ill.App.3d 1068, 1077, 911 N.E.2d 1073,
1081 (1st Dist. 2009).

cers might avoid seeking legal advice out
of fear it might be disclosed. Thus, allowing derivative malpractice actions threatens the privilege. In Shirvani v. Capital
Investing Corp., a Connecticut-based
federal district court rejected the Garner
rule for similar reasons:
[A] hasty resort to Garner concepts will
confuse who corporate counsel’s clients
realistically are, and ignore the genuine need of management in the ordinary
course for confidential communication
and advice....An uncertain and unpredictable rule, moreover, “or one which purports to be certain but results in widely
varying applications by the courts, is little
better than no privilege at all[.]”22

Moreover, the presumption is that officers and directors may exercise their
business judgment without shareholder
interference.23 Their decision not to sue a
lawyer for malpractice is entitled to the
same presumption.
It is, however, surprisingly easy to
overcome that presumption. In Davis, a
derivative plaintiff was allowed to sue
the former directors of a homeowners’
association though the current directors
had declined to do so.24 The allegations
that allowed the case to survive were that
the current board’s failure to bring suit
against the [former] director defendants
was a violation of the business judgment
rule, insofar as it stemmed from the current board’s failure to obtain and con-

sider sufficient information to make an
informed decision about whether or not
to bring suit.25

Allowing derivative legal malpractice actions to go forward if such a low threshold is crossed could easily result in disclosure of privileged advice (e.g., in a
lawyer’s answer) in response to an entirely meritless complaint.
One possible approach to derivative malpractice is to adopt a balancing
test similar to that used for the Garner
exception to the attorney-client privilege. Courts typically weigh a variety of
“factors” to determine whether there is
“good cause” to strip a corporation of
the attorney-client privilege in a derivative suit.26 A court could use similar factors to decide whether to allow a derivative malpractice action to proceed.
On the one hand, this approach
would make it harder for negligent lawyers to evade derivative liability. On the
other, a rule that calls for weighing various factors might not adequately protect the attorney-client privilege. Under
that approach, when a corporate officer
seeks legal advice, neither the officer nor
the lawyer can know whether the advice
will remain privileged because they do
not know how a court will evaluate the
various factors.
Determining the best approach toward derivative legal malpractice actions would require answers to a variety

of questions. How many clients would
forego seeking legal advice if derivative
malpractice actions were allowed? How
many meritorious legal malpractice actions would not be brought if derivative
malpractice actions were forbidden?
Of course, it isn’t always easy to
know what malpractice actions “should”
be brought. Is it legitimate for corporate
officers to not sue a lawyer for clear-cut
malpractice because they do not want to
disrupt a long-standing relationship with
the lawyer? Reasonable minds could differ. Beyond that, how important is it to
encourage consultation with lawyers?
How important is it to avoid unremedied
legal malpractice?
In the author’s view, the attorney-client privilege is too important to be set
aside by a stranger to the attorney-client
relationship – even if the stranger is a
corporation’s shareholder – unless there
is a compelling reason. There is none.
Derivative malpractice actions should
not be allowed. ■
__________

22. 112 F.R.D. 389, 391 (D. Conn. 1986) (quoting
Upjohn Co. v. United States, 449 U.S. 383, 393 (1981)).
23. E.g., Sherman, 392 Ill.App.3d at 722, 911 N.E.2d
at 389.
24. 387 Ill.App.3d at 689, 900 N.E.2d at 710.
25. Id.
26. E.g., Ohio-Sealy Mattress Mfg. Co. v. Kaplan, 90
F.R.D. 21, 31 (N.D. Ill. 1980).
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